Introduction
The United States Senate often adds various types of conditions, also known as reservations, understandings, and declarations ("RUDs"), to its advice and consent to multilateral treaties. The ability to add conditions to a treaty likely increases the number of States willing to join a treaty and abide by the international norms set forth therein because it allows States to modify their treaty obligations in ways that do not conflict with the basic object and purpose of the treaty to address domestic concerns.
2 However, the use of conditions also has the potential to undermine the integrity of the treaty by allowing States to opt out of important legal obligations. 3 Depending on the type of condition, they can also create legal uncertainty regarding treaty obligations and relationships. This paper examines treaty practice with respect to use of conditions to determine how and when conditions are being used, with a particular focus on U.S. treaty practice and the effect of those conditions on the United States' legal obligations.
Drawing on a database of almost 400 multilateral treaties to which the United States is a party, this article demonstrates that the U.S. Senate's use of such conditions has grown significantly over the last few decades, particularly with respect to the use of conditions other than reservations. 4 The Senate purports to use conditions to modify the United States' legal obligations; to clarify ambiguous treaty terms; and to address how a treaty is to be implemented in U.S. law. However, the legal effect of the Senate's use of conditions, both in U.S. law and international law, is often murky. Accordingly, this article examines Senate practice with respect to its advice and consent function for multilateral treaties to determine what is happening in this area of the law and whether changes should be made.
The article begins by explaining the domestic and international legal authority for the use of conditions in U.S. treaty practice. The article then describes different types of conditions the Senate has attached to multilateral international agreements to which the United States is a party, and how and when the Senate adds conditions to such agreements. Utilizing a database containing 380 multilateral treaties to which the United States is a party, the article shows changes in Senate practice over time. The article identifies the types of conditions most frequently added by the Senate, and examines whether the Senate is more likely to add conditions to treaties depending on the treaty's subject matter. Based on this behavior, the article proposes some theories as to why the U.S. Senate is more likely to add conditions to certain types of treaties than others. The article also considers whether a prohibition on treaty reservations significantly lessens the likelihood the United States will join a particular treaty.
Next, the article analyzes the extent to which U.S. practice is consistent or inconsistent with international law and practice, including the extent to which other States use certain types of conditions when joining multilateral treaties. This examination shows that U.S. treaty practice is not entirely consistent with international practice, especially with respect to the use of "understandings." It also highlights legal problems that may arise through the use of some types of conditions. The article then examines the impact on and response of the other branches of the federal government to the Senate's actions. Specifically, the article discusses the extent to which the executive and judicial branches of government are or should be bound by the different types of conditions proposed by the Senate. Finally, the article concludes with some recommendations regarding changes in treaty practice for the future.
II. Background

A. U.S. Senate Advice and Consent Power
Under Article II, section 2 of the U.S. Constitution, the President makes treaties, while the Senate gives its advice and consent to a treaty's ratification. 5 In U.S. practice, presidents initiate the treaty ratification process by negotiating and signing multilateral agreements. 6 As the U.S. Supreme Court has stated, the President "makes treaties with the advice and consent of the Senate; but he alone negotiates." 7 Once the treaty negotiations are concluded and the President signs the treaty, the executive branch then submits the treaty to the Senate for its advice and consent.
Pursuant to Senate Rules XXX and XXV, after an initial reading, the Presiding Officer refers the treaty to the Senate Committee on Foreign Relations. 9 The treaty remains on the Committee's calendar from Congress to Congress until the Committee reports it to the full Senate or recommends its return to the President or until the Committee is discharged of the treaty by the Senate. 10 The Committee Chairman decides whether and when to schedule one or more public hearings on the treaty. 11 The Committee Chairman also decides on the timing of markups.
If the Committee favorably reports the treaty to the full Senate, the Senate first considers the text of the treaty itself. 12 It also considers whether to add conditions or various types of RUDs to its advice and consent to U.S. ratification of a particular treaty. 13 Sometimes, the President will recommend to the Senate that certain conditions be added to a treaty, as in the cases of the International Covenant on Civil and Political Rights (ICCPR) 14 and the Convention Against Torture (CAT). 15 More often, it is the Senate Foreign Relations Committee that proposes conditions. There are two methods by which the Senate may condition its consent to a treaty. 16 First, the Senate may include one or more conditions in its resolution of ratification. 17 Second, it may insert in the resolution of ratification a condition that the text of the treaty be amended, which operates as a directive to the President to go back to the treaty negotiating table. 18 When the resolution of ratification is presented to the full Senate, it will incorporate the Senate Foreign Relation Committee's proposed amendments or conditions. 19 Additional conditions may be proposed during the full Senate's consideration of the resolution of ratification. 20 The inclusion of a condition in the resolution of ratification requires only a majority vote, 21 while the final vote on the resolution of ratification requires a two-thirds majority.
While the U.S. Constitution is silent as to the Senate's authority to condition its consent to treaties, it is well settled that the Senate has the power to do so. 23 However, as discussed in more detail below, the Senate's power to condition its consent is not unlimited, as it must be exercised consistently with the system of shared power over foreign relations under the U.S. Constitution. 24 The attachment of various conditions is also governed by international law.
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If two-thirds of the Senators give their consent to the treaty, the Senate returns the treaty to the President, who decides whether to proceed with the ratification process. If the Senate has added conditions to the treaty, the President has several options as to how to respond to those conditions. If the President deems the conditions acceptable and determines that the conditions do not affect the agreement made with the other treaty parties, he may proceed with treaty ratification, usually by signing an instrument of ratification and depositing that instrument of ratification with the appropriate body. 26 If the President deems one or more of the conditions unacceptable, he may refuse to ratify the treaty. He may also wait and resubmit the original treaty to the Senate at a later date for reconsideration, perhaps after an election has changed the political makeup of the Senate. 27 He may also decide to renegotiate parts of the treaty with the other treaty partners before resubmitting it to the Senate. 28 If the Senate has added a reservation that changes the United States' legal obligations under the treaty, the President is expected to notify the other treaty parties to allow them an opportunity to respond. 29 If the President objects to any of the conditions added by the Senate, this is the best time to do so. 30 Otherwise, the President is likely to have difficulty in rejecting those conditions at a later date. 31 23 Haver v. Yaker, 76 U.S. 32 (1869) ("the Senate are not required to adopt or reject [a treaty] as a whole, but may modify or amend it"); Power Authority of the State of New York v. Federal Power Comm'n, 247 F.2d 538 (D.C. Cir. 1957) ("Unquestionably the Senate may condition its consent to a treaty upon a variation of its terms."). See also Glennon, supra note 4, at 534. 24 See Damrosch, supra note 14, at 527. 25 . 26 Frank, supra note 6, at 289. 27 Id. 28 Id. 29 Restatement (Third) Foreign Relations Law § 313 cmt. c-e. 30 Glennon, supra note 4, at 553. 31 Restatement (Third) Foreign Relations Law § 314 cmt. b ("Since the President can make a treaty only with the advice and consent of the Senate, he must give effect to conditions imposed by the Senate on its consent.").
B.
Types/Definitions of Conditions
Reservations
Reservations are perhaps the easiest type of condition to understand because they have the most accepted definition and legal effect. The Vienna Convention on the Law of Treaties (VCLT) defines a 'reservation' as "a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or modify the legal effect of certain provisions of a treaty in their application to that State." 32 It is important to note in this regard that it does not matter what a State calls the condition it attaches to a treaty. If the condition attached to the treaty purports to exclude, limit, or modify a state's legal obligations, it will be treated as a reservation.
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Under the VCLT, the default rule is that reservations are permitted so long as they are not prohibited by the treaty and they are not incompatible with the object and purpose of the treaty. 34 When a state makes a reservation to a treaty, the other states who are parties to the treaty may respond in a number of ways. As a general rule, the non-reserving state may accept or object to the reservation. 35 If the non-reserving state accepts the reservation, the reserving state and the accepting state enter into a treaty relationship absent the provision of the treaty that was subject to the reservation. If the non-reserving state objects to the reservation, it may choose whether to remain in a treaty relationship with the reserving state or whether the reservation is so objectionable that it does not wish for the treaty to enter into force at all between the reserving and objecting state. 36 If the non-reserving state remains silent, i.e., neither expressly accepts nor objects to a reservation within one year of notification of the reservation, the state will be deemed to have consented to the reservation. 37 For example, when the United States joined the Convention on the Prevention and Punishment of the Crime of Genocide, 38 it made two reservations: one stating that the United States must give its explicit consent on a case-by-case basis before the International Court of Justice (ICJ) may take jurisdiction over any disputes relating to the United States' obligations under the Genocide Convention and the other stating that the U.S. Constitution will take priority over the 32 Convention in any case of conflict.
39 Several other States objected to one or both of these reservations, including Mexico and the Netherlands. Both stated that, in their view, the United States' reservation with respect to ICJ jurisdiction is contrary to the object and purpose of the Convention. Mexico also asserted that the United States could not invoke domestic law as a reason for not complying with the treaty. 40 However, only the Netherlands stated that it did not consider the United States a party to the treaty as a result of the incompatible reservation.
41 By contrast, Mexico stated that it did consider the United States to be a party to the Convention, even though Mexico objected to these conditions. This example illustrates the different options available to States when responding to treaty conditions. As shown above, reservations have an accepted legal meaning in both international and U.S. law. When the U.S. Senate gives its advice and consent to ratification of a treaty subject to a reservation, it knows that it is changing the legal impact of the treaty for the United States and that the United States' treaty partners will be notified and given an opportunity to accept or reject the reservation. Although a complex web of treaty relationships may develop as a result, these relationships are at least transparent, which is not always the case with other types of conditions as demonstrated below. Because reservations have a clearer legal definition and have been studied more extensively in international law and are thus more understood, 42 this article will focus more on other types of conditions, such as understandings and declarations. 39 The exact language of the United States' reservations is as follows: "(1) That with reference to article IX of the Convention, before any dispute to which the United States is a party may be submitted to the jurisdiction of the International Court of Justice under this article, the specific consent of the United States is required in each case.
(2) That nothing in the Convention requires or authorizes legislation or other action by the United States of America prohibited by the Constitution of the United States as interpreted by the United States." U.N. Treaty Collection, https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&lang=en. 40 Mexico's response to the U.S. reservation is as follows: "The Government of Mexico believes that the reservation made by the United States Government to article IX of the aforesaid Convention should be considered invalid because it is not in keeping with the object and purpose of the Convention, nor with the principle governing the interpretation of treaties whereby no State can invoke provisions of its domestic law as a reason for not complying with a treaty. If the aforementioned reservation were applied, it would give rise to a situation of uncertainty as to the scope of the obligations which the United States Government would assume with respect to the Convention. Mexico's objection to the reservation in question should not be interpreted as preventing the entry into force of the 1948 Convention between the [Mexican] Government and the United States Government." U.N. Treaty Collection, https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&lang=en. 41 The Netherlands' objection to the U.S. reservations states: "With regard to the reservations made by the United States of America: As concerns the first reservation, the Government of the Kingdom of the Netherlands recalls its declaration, made on 20 June 1966 on the occasion of the accession of the Kingdom of the Netherlands to the Convention [...] stating that in its opinion the reservations in respect of article IX of the Convention, made at that time by a number of states, were incompatible with the object and purpose of the Convention, and that the Government of the Kingdom of the Netherlands did not consider states making such reservations parties to the Convention. Accordingly, the Government of the Kingdom of the Netherlands does not consider the United States of America a party to the Convention." U.N. Treaty Collection, https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-1&chapter=4&lang=en. 42 
Understandings
Unlike reservations, the VCLT does not provide a definition of an "understanding" of a treaty provision, nor does the United Nations Treaty Collection include "understanding" in its definition of treaty terms. Likewise, the International Law Commission's 2011 Guide to Practice on Reservations to Treaties does not include the term. 43 Hence, the use of the term "understanding" has a less settled meaning in international law.
In U.S. Senate practice, the term "understanding" has been used to denote "interpretive statements that clarify or elaborate, rather than change, the provisions of an agreement and that are deemed to be consistent with the obligations imposed by the agreement." 44 For example, when the United States ratified the Inter-American Convention Against Terrorism, the United States included an "understanding" stating: "The United States of America understands that the term "international humanitarian law" in paragraph 2 of article 15 of the Convention has the same substantive meaning as the law of war." 45 The Congressional Research Service ("CRS"), which offered the above-quoted definition of an "understanding," admits that "the actual effect of a particular proposed understanding may, of course, be debatable." 46 For example, when Congress passed a joint resolution in 1947 approving the Headquarters Agreement between the United Nations and the United States, it included a statement that "nothing in this agreement shall be construed as in any way diminishing, abridging or weakening the right of the United States to safeguard its security and completely to control the entrance of aliens into any territory of the United States other than the headquarters district and its immediate vicinity." 47 The text of this joint resolution was communicated to the United Nations. Upon receipt, neither the U.N. Secretary General nor the General Assembly commented upon it. 48 In 1953, the United States invoked the joint resolution to justify its denial of visas to representatives of two nongovernmental organizations whom the United States considered a security threat. 49 The United Nations claimed it was not bound by the joint resolution, but the United States took the position that its consent to the Headquarters Agreement was subject to it. 50 The disagreement was never conclusively resolved. 51 In fact, the issue has come up again several times since then, including most recently in April 2014 when the United States denied a visa to the Iranian Ambassador to the United Nations because he had participated in the Iranian Hostage Crisis in 1979. 52 This example illustrates that conditions that are not labelled "reservations" can have a legal effect on the scope of the United States' legal obligations.
Declarations
In international practice, the term "declaration" can have multiple meanings. 53 Declarations may be stand-alone instruments, such as the 1948 Universal Declaration of Human Rights (UDHR), 54 or they may be attached to a treaty, such as a declaration under article 41 of the International Covenant on Civil and Political Rights (ICCPR) accepting the competence of the Human Rights Committee to hear inter-State complaints. 55 Declarations may or may not be legally binding, depending on their usage. 56 In fact, States sometimes use the term "declaration" specifically to avoid creating a legally binding obligation. 57 An example of a legally binding declaration is the Joint Declaration between the United Kingdom and China on the Question of Hong Kong of 1984. 58 An example of a declaration that was not meant to be legally binding is the 1992 Rio Declaration on Environment and Development, largely considered to be "soft law". 59 Whether a declaration is intended to be legally binding is often dependent on the language of the declaration itself and the expressions of intent of the parties.
Some declarations that start out as non-legally binding may come to reflect customary international law. For example, the 1948 UDHR began as a non-binding United Nations General 50 Henkin, supra note 48, at 383, n. 32. 51 Under international law, "[a]n interpretive declaration is an instrument that is annexed to a treaty with the goal of interpreting or explaining the provisions of the latter." 61 The United Nations International Law Commission (ILC) has also recognized a "conditional interpretive declaration" which it defines as "a unilateral declaration formulated by a State when [joining a treaty], whereby the State . . . subjects its consent to be bound by the treaty to a specific interpretation of the treaty or certain provisions thereof."
62 Because a "declaration," like an "understanding," may also interpret a treaty, there is overlap between the meaning of a "declaration and an "understanding." 63 According to the ILC, an interpretive declaration is not supposed to modify treaty obligations. 64 It may only clarify the meaning which its author attributes to a treaty provision. 65 However, as discussed in more detail below, it may constitute an element to be taken into account in treaty interpretation in accordance with the general rules for treaty interpretation under international law.
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With respect to U.S. practice, the CRS states that the U.S. Senate may use declarations as "statements of purpose, policy, or position related to matters raised in a treaty in question but not altering or limiting any of its provisions."
67 Because this type of declaration is not intended to modify the legal effect of the treaty, the President does not always include them in the instrument of ratification provided to the other treaty parties. 68 The 69 While the general rule in favor of notification is laudable, instructing the president to not give notice of some conditions may put the President in a difficult position because the executive branch must evaluate the Senate's action to determine whether in fact the Senate's additional language does or does not modify the legal effect of the treaty. 70 Presumably, if the President believed that a "declaration" did have the legal effect of a reservation, he would include that "declaration" in his instrument of ratification so that other treaty parties were put on notice and given the opportunity to object. But if the President simply follows the Senate's advice and does not notify other treaty parties, a treaty party or an international tribunal may later determine that the "declaration" really functions as a reservation, thus altering the United States' legal obligations under the relevant treaty and potentially putting the United States in breach.
The CRS also notes that the term "declaration" is sometimes used interchangeably with the term "proviso."
71 Provisos often include conditions relating to the process for domestic implementation of the treaty. 72 Provisos have also been defined as relating "to issues of U.S. law or procedure [that] are not intended to be included in the instruments of ratification to be deposited or exchanged with other countries."
73 Thus, provisos overlap with both "understandings" and "declarations" because they address issues relating to the domestic implementation of a treaty. 74 Perhaps because provisos are intended to operate domestically, they are not mentioned in international law sources, such as the VCLT or the U.N. Treaty Database.
There are a few other types of conditions the Senate has used over time, such as "exceptions," "exclusions," and "explanations."
75 However, like provisos, their use is so infrequent, they have not been included in this study.
by division vote." Senate Oks Ratification of Torture Treaty, http://library.cqpress.com/cqalmanac/document.php?id=cqal90-1118781 69 Id. at 127. 70 The ILC Guide to Reservations in Treaty Practice states that interpretive declarations should be in writing and communicated to the other treaty parties in the same way that reservations are. ILC, Guide to Reservations in Treaty Practice, supra note 43, at 2.1.5, 2.4.5. 71 Id. 72 Id. 73 Frank, supra note 6, at 288. 74 See discussion of "federalism understandings" and "non-self-executing declarations" below. 75 
III. Senate Treaty Ratification Practice over the Last Fifty Years
A. The Use of Conditions in Multilateral Treaties to Which the Senate Gave Its Advice and Consent
To understand the potential scope of the use of conditions in U.S. treaty practice, the author compiled a database of multilateral treaties the United States has joined between 1960 and 2009. 76 The list of multinational treaties the United States joined during this time period was initially drawn from the U.S. State Department's Treaties in Force database. 77 Through the constitutional advice and consent process described above, the United States joined a total of 380 multilateral treaties between 1960 and 2009. 78 The author initially classified the treaties as to subject matter using the U.S. State Department's nomenclature (which contained 96 categories), e.g., atomic energy, postal arrangements, trade and commerce, etc. The author then grouped related treaties into 30 subject matter categories; for example, combining all treaties dealing with human rights in one human rights category that includes the State Department categories of Child Rights, Genocide, Human Rights, Labor, Migration, Racial Discrimination, Refugees, Slavery, Torture and Women-Political Rights.
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The author also added information regarding whether the treaty allows or prohibits reservations, whether the United States has added any conditions to its participation in the treaty and, if so, what type of condition. Initially, the conditions were classified into five common categories as proposed by Professors Bradley and Goldsmith: a.
Substantive reservations pursuant to which the United States declines to be bound by one or more provisions of the treaty (other than dispute settlement provisions) b.
Interpretive conditions which set forth the U.S. interpretation of a vague treaty term c.
Non-self-executing declarations, which provide that the treaty will not be effective in U.S. law until Congress passes implementing legislation d.
Federalism understandings which provide that the federal government will implement the treaty provisions where it has jurisdiction to do so and otherwise implementation will be done by state and local governments e.
Reservations to the use of the International Court of Justice (ICJ) and other international dispute settlement bodies to resolve disputes arising under the treaty However, a few conditions did not fall in these categories and are included in a catch-all "other" category.
1.
How often does the United States add conditions to multilateral treaties?
Scholars in law and political science have done work in the past examining the use of reservations in treaty practice, but little work has been done on other types of conditions. For example, in 1980, Professor John Gamble examined the use of reservations (not understandings and declarations) in international practice. He asserted that there are no reservations at all to 85% of multilateral treaties. 81 He also examined the types of reservations added by States to multilateral treaties and concluded that reservations "are not too serious a problem; most are of a fairly minor nature. Professor Kevin Kennedy conducted the most comprehensive examination of Senate practice with respect to reservations, understandings and declarations from , and concluded that the Senate added conditions to 15% of bilateral and multilateral treaties. 84 He also concluded that "the incidence of conditional approvals has been relatively constant over time and that the Senate has not singled out any category of treaties for conditional approval." 85 This article builds on and refines this previous work by focusing exclusively on U.S. multilateral treaties and adding an examination of multilateral treaty practice from 1990-2009, a period when changes in these patterns appear. 81 Gamble, supra, note 42, at 379. 82 Id. at 391. 83 Professor Kennedy's U.S. treaty database shows a relatively steady trend in the use of conditions over time. 86 However, Professor Kennedy's data does not include the post-Cold War period, and especially the post-9/11/2001 period. Auerswald and Maltzman's data extending through the year 2000 show that the use of treaty reservations became more common after the breakdown of the Cold War consensus; 87 however, they only had one decade of post-Cold War data and were only focused on reservations.
The data collected for this study demonstrates that the use of conditions by the United States with respect to multilateral treaties has increased over time, with a particularly sharp increase in the last decade. As demonstrated by Graph A, in the 1960s and 1970s, the United States only added conditions to its multilateral treaties 11-12% of the time. 88 That percentage rose to 21-26% during the 1980s and 1990s. More recently, the United States has added conditions to its treaties at an even higher rate. By the 2000s, the United States added conditions to the multilateral treaties it ratified 34% of the time.
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Graph A: U.S. Treaties by Decade 86 Professor Kennedy broke down treaties from 1795-1990 into fifty-year time periods and found that the United States added conditions from 9%-18.8% of the time. Kennedy, supra note 75, at 97. 87 Auerswald and Maltzman, supra note 83, at 1105. 88 Unlike Professor Gamble's data set which focused solely on reservations, the data set used for this graph includes reservations, understandings and declarations, so comparisons with respect to usage are not exact. When reservations are broken out, there is no consistent pattern with respect to their use as is shown in Graph B. 89 The overall rate for the United States' use of conditions is 29% from the 1960s through the 2000s. The increasing use of conditions raises several questions, including why the Senate has seen fit to attach more conditions to treaties, 90 how that change in practice has impacted issues of separation of powers between the branches of the federal government and federalism issues between the federal government and the states, whether that practice is consistent with international treaty practice, and, ultimately, whether it is good policy.
2.
What types of conditions are most often added?
In trying to understand Senate practice, it is useful to examine whether certain types of conditions are more common than others. The more frequent occurrence of declarations may result in part from the multiple types of declarations that exist -everything from stand-alone legally binding documents to statements that seek to clarify the meaning of a particular treaty term. It also may be result of States trying to fit international treaty obligations into their different legal systems and cultures.
Graph B below answers the question of whether the use of a particular kind of conditionreservations, understandings or declarations -has increased over time. This graph demonstrates that the use of all three types of conditions has increased over time. Reservations started off with relatively infrequent usage in the 1960s and 1970s (5-9% of treaties had a reservation), climbing to 18-20% of treaties having reservations in the 1980s and 1990s, and then remaining at 21% in the 2000s. 90 In previous work on this subject, the author suggested that the changes in the numbers and types of treaties the United States is joining may be attributable to the newer post-Cold War world order and the rise of terrorism as global threat. See Buys, An Empirical Look at U.S. Treaty Practice in Agora: Where Have All the Treaties Gone? (May 7, 2014), http://www.asil.org/blogs/empirical-look-us-treaty-practice-some-preliminary-conclusions-agora-endtreaties. The author intends to publish additional data on the relationship between politics and U.S. treaty practice in the future, but that topic is beyond the scope of this paper. Likewise, the use of understandings also increased over time, leveling off a bit in the last decade. Understandings were added to only 5% of treaties in the 1960s; their use increased to 23% in the 1980s; 29% in the 1990s; and then fell slightly to 27% in the 2000s.
The clearest upward trend exists with respect to the addition of declarations to treaties. The frequency in which the Senate attached declarations began in the single digits in the 1960s and 1970s (8-9%), and continued to increase over time to 14% in the 1980s, 20% in the 1990s and 32% in the 2000s. Table 2 below further breaks down the conditions attached by the U.S. Senate to multilateral treaties by frequency of type. 92 Graph B measures the total number of conditions added to treaties over the relevant time period. In some cases, a treaty may contain multiple conditions. Accordingly, the total number of conditions is greater than the number of treaties containing at least one condition. 95 Article 12 of the Hague Convention provides a defense to the return of an abducted child if more than a year has passed between the time of the wrongful removal and "the date of commencement of" judicial or administrative proceedings for the child's return. 96 During the legal proceedings, the United States and Brazil interpreted the commencement of the one-year period differently. 97 Thus, differing interpretations can lead to a lack of uniformity of treaty obligations and to different legal rights and responsibilities in different states.
Graph B: Percentage of Treaty Conditions by Decade 92
The second most common type of condition (41) is a substantive one, i.e., a reservation that actually alters legal rights and obligations with respect to particular portions of the treaty. For example, when the United States ratified the ICCPR, it entered a reservation preserving the right to impose capital punishment on persons below the age of 18. 98 93 The total number of conditions in this The third most common condition, but significantly less so (10), is a federalism understanding, which states that if the federal government has jurisdiction over the subject matter of the treaty, it will implement the treaty, but if the treaty touches on areas of state regulation, states will implement those provisions. 99 While this type of understanding does not change the meaning of any particular treaty provisions, it does have the potential to affect the implementation of the United States' legal obligations and, thus, the effectiveness of the treaty.
For example, child pornography is defined somewhat differently under U.S. federal law, state law, and the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography, to which the United States is a party (even though it has not joined the underlying Convention on the Rights of the Child (CRC)). Upon joining the Optional Protocol to the CRC, the United States attached a federalism understanding to its instrument of ratification stating that the federal government and state governments may each have jurisdiction over different aspects of matters covered by the Optional Protocol. 100 The differences in legal jurisdiction and definitions may be a problem with respect to the applicability of the Optional Protocol throughout the United States. In this regard, Article 1 of the CRC defines a child as anyone under the age of 18.
101 Article 2 of the Optional Protocol provides: "Child pornography means any representation, by whatever means, of a child engaged in real or simulated explicit sexual activities or any representation of the sexual parts of a child for primarily sexual purposes." 102 U.S. federal law defines child pornography as "any visual depiction, including any photograph, film, video, picture, or computer or computergenerated image or picture ... of sexually explicit conduct" involving a person under the age of 18.
103 Thus, U.S. law requires depiction of sexually explicit conduct, while the OP only requires depiction of sexual parts of a child. Additionally, in federal court, the child pornography or the apparatus used to create it must have crossed state lines for federal courts to have jurisdiction. Otherwise, states will have jurisdiction. In this regard, some states have a different definition of child pornography. For example, Maryland law states that it is illegal to "knowingly promote, advertise, solicit, distribute, or possess with the intent to distribute [an image] ... that depicts a minor engaged in ... sexual conduct ... [or] in a manner that reflects the belief, or that is 99 Six of these ten treaties relate to international criminal law. The use of a federalism understanding with respect to this type of treaty is not surprising given the states' traditional role in regulating crime. The remaining treaties all deal with human rights issues -the ICCPR, CERD, and international adoption. 100 The understanding reads as follows: "IMPLEMENTATION OF THE PROTOCOL IN THE FEDERAL SYSTEM OF THE UNITED STATES.-The United States understands that the Protocol shall be implemented by the Federal Government to the extent that it exercises jurisdiction over the matters covered therein, and otherwise by the State and local governments. To the extent that State and local governments exercise jurisdiction over such matters, the Federal Government shall as necessary, take appropriate measures to ensure the fulfillment of the Protocol." United Nations Treaty Series, Optional Protocol to the Convention on the Rights of the Child on Another example of a federalism issue relates to implementation of the Vienna Convention on Consular Relations (VCCR). Article 36 of the VCCR provides for a right of consular notification and access for foreign nationals arrested or detained in the United States. 105 Because most persons in the United States are arrested or detained by state or local police, the federal government relies on these sub-federal officers to carry out U.S. treaty obligations in this regard. However, many local and state police did not comply with this treaty obligation, leading to hundreds of lawsuits in U.S. courts, 106 as well as three cases against the United States at the ICJ.
107 These failures to provide consular notification and access also negatively impacted U.S. foreign relations with States like Mexico. 108 While the Senate did not attach a federalism condition to the VCCR, this example demonstrates the potential for federalism issues and understandings to result in uneven implementation of treaty obligations throughout the United States.
Tied with federalism conditions in terms of frequency are conditions that disallow the use of a particular dispute settlement body to resolve treaty disputes, most commonly, the ICJ. The United States has on seven occasions entered a reservation excluding or conditioning the use of the International Court of Justice (ICJ) as the proper dispute settlement body to resolve disputes that arise out of a multilateral treaty. 109 The United States' reservation to the Genocide Convention stating that the United States must give its explicit consent on a case-bycase basis before the ICJ may take jurisdiction over any disputes relating to the United States' obligations under the Convention illustrates this type of reservation. The United States has excluded the use of a particular type of arbitral tribunal in three other treaties.
The next most common type of condition is a non-self-executing declaration by the Senate, which states that some or all of the provisions of treaty will not become effective in U.S. law until the Congress passes implementing legislation. This type of declaration can affect the United States' treaty obligations because the treaty is not legally enforceable in U.S. courts until that implementing legislation is passed. For example, when the United States joined the ICCPR, it added a declaration that articles 1-27 of the Covenant are not self-executing. 110 Congress has never enacted legislation specifically to implement the ICCPR. As a result, it is not possible for private litigants in U.S. courts to rely on the rights set forth in the ICCPR. If the treaty obligations are not enforceable, the United States' treaty partners may wonder what legal obligations the United States has actually undertaken. The United States may take the position that implementing legislation is not necessary because other U.S. laws already protect many of the rights set forth in the ICCPR. However, the U.N. Human Rights Committee has identified areas in which the United States is not in compliance with its obligations under the ICCPR.
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Moreover, it may be argued based on the principle of pacta sunt servanda that the United States has a good faith obligation to ensure that when it ratifies a non-self-executing treaty that those treaty obligations are fully enforceable in domestic law.
This section demonstrates that the varied nature and usage of declarations, along with the overlap between understandings and declarations, can lead to confusion and uncertainty. More clarity and simplicity is needed in this area of law. One possible solution would be to amend the VCLT to add a definition of a declaration and to specify the legal effect of declarations. Another possibility would be for the United Nations General Assembly to more formally adopt the work of the International Law Commission with respect to its Guide to Practice on Reservations to Treaties, perhaps giving it more persuasive legal authority, and charging it with addressing the issue of understandings more specifically. Either of these actions would bring more clarity to this area of the law. In addition, the ILC could examine the use of "understandings" in state practice and make recommendations as to whether such conditions should be given recognition under international law. If the ILC were to conclude that "understandings" should be given recognition, it could also opine as to the weight or effect of such conditions on States' treaty obligations.
3.
Are conditions more frequently added to certain types of treaties?
Having examined the types of conditions and their frequency of use in the aggregate, this next section considers whether there is a correlation between the addition of conditions and the treaty's subject matter. In this regard, the data demonstrates clear differences in the occurrence of conditions depending in the subject matter of the treaty. The United States is most likely to add conditions to multilateral treaties relating to judicial and legal matters (9 of 13 or 69%); cultural matters (5 out of 8 or 62%); non-nuclear weapons (5 of 8 or 62%); transnational crime (10 of 18 or 55%) and human rights (10 of 19 or 53%). 113 The remainder of the data is set forth in Graph C below. "to signal their adherence to global cultural norms." 114 Many human rights treaties also codify customary international law norms such as the right to a fair trial or even jus cogens norms like the prohibition on genocide and, thus, States may not excuse themselves from compliance with these norms by way of treaty conditions. By contrast, trade treaties are based on reciprocity.
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Each State agrees to abide by certain trade rules that open up domestic markets to foreign competitors so as to have equal access to foreign markets. For example, the United States may agree to reduce tariffs on computers from Japan if Japan agrees to reduce tariffs on U.S. beef. Thus, one might expect fewer conditions being attached to trade treaties because such conditions would upset the delicate bargain struck. The data tends to support this hypothesis in that the United States has added conditions to human rights treaties 53% of the time, while it has added conditions to trade treaties only 14% of the time.
Professor Kirgis has suggested that States are less likely to add reservations to treaties that govern private conduct, citing the Convention on the International Sale of Goods and the Hague Convention on International Child Abduction, as examples. 116 The Convention on Contracts for the International Sale of Goods falls in the category of trade and commerce which, as noted above, has a low number of conditions, perhaps supporting Professor Kirgis' statement. On the other hand, the Convention on International Child Abduction falls in the category of Judicial and Legal Matters, which is the subject matter category with the highest percentage of conditions. There are 13 treaties in this category; 9 of which contain conditions (including 4 having reservations). Included in this category are four State Department sub-categories: judicial procedure (8), arbitration (2), and private international law (2), and investment disputes (1). There are no conditions attached to the treaties on private international law or investment disputes. Both arbitration treaties have conditions and 7 out of 8 treaties dealing with judicial procedure have conditions, including the Convention on International Child Abduction, to which the United States made two reservations. Many of these treaties actually regulate both public and private conduct; thus, it is difficult to support Professor Kirgis's assertion that treaties governing private conduct are less likely to have reservations or other conditions attached. Professor Kennedy's data showed that the Senate was most likely to add conditions to tax treaties (24%) 117 and least likely to add conditions to intellectual property and environmental treaties (7%). 118 The data singling out multilateral treaties is consistent with Professor Kennedy's conclusion that tax treaties are more likely to have conditions (1 out of 2 or 50%), as compared to intellectual property (16.6%) or environmental treaties (14.8%). However, tax 114 117 It is important to remember in comparing data that Professor Kennedy's data includes bilateral tax treaties, whereas the database for this article only includes multilateral tax treaties. Kennedy, supra note 75, at 124. His data set also ends in 1990, whereas the current data set includes an additional decade of data. 118 See id.
treaties are much more likely to be bilateral than multilateral, so this particular sample size involving multilateral tax treaties is too small to allow definitive conclusions.
Professors Auerswald and Maltzman also examined both bilateral and multilateral treaties of the United States from 1947 to 2000 to determine whether the subject matter of the treaty affected the addition of reservations.
119 They divided the treaties into two groups: high politics and low politics.
120 "High politics" treaties are those involving security matters, such as peace agreements and nonproliferation treaties, as well as sovereignty issues, such as establishing borders or diplomatic relations between States.
121 "Low politics" treaties fall into three subcategories: (1) economic, dealing with trade coordination, double taxation and international labor standards, (2) legal treaties dealing with extradition and other legal standards of behavior, and (3) other treaties that establish behavioral norms such as human rights or environmental treaties.
122 They theorized that U.S. Senators pay more attention to treaties dealing with matters of high politics than those dealing with low politics and, hence, Senators are more likely to attach reservations to high politics treaties to clarify U.S. obligations. 123 Their theory was supported by their data, which demonstrated that Senators were more likely to add reservations to high politics treaties.
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When reservations are separated out from other types of conditions, the current data set confirms that reservations are more likely to be added to "high politics" treaties (23% of the time) as compared to "low politics" treaties (13% of the time). However, when all types of conditions are considered, changes in these patterns appear. The current data set shows that Senators are more likely to add conditions to "low politics" treaties (20% of the time) than "high politics" treaties (11% of the time). One possible explanation for this difference may be that less cost is perceived in adding conditions other than reservations to treaties because they do not require objections or acceptance from the other treaty parties and, therefore, do not pose as much risk to the treaty relationship. However, exactly why this difference appears will require more exploration by scholars in the future.
When considering why the Senate uses conditions for different types of treaties, in addition to issues of "high" politics versus "low" politics, prior scholarship suggests that the U.S. constitutional and electoral system make it necessary for the federal government to use flexible treaty arrangements for at least two reasons: (1) politicians must deliver on any promises made or they will face negative consequences at the ballot box, 125 and (2) predisposed to align domestic law with international commitments. 126 The ability to add conditions to treaties provides some flexibility in adapting those treaties to the U.S. legal and political system. The data suggests another reason for the Senate's use of conditions is respect for the structure of the U.S. government. Several of the more common types of conditions, including the federalism understanding, the non-self-executing declaration, and the dispute settlement reservations, attempt to preserve power for the state government or co-equal branches of the federal government. For example, the federalism understanding is clearly designed to allow states to continue to exercise regulatory authority in areas of traditional state regulation, such as criminal law. 127 As international law reaches more and more into areas that used to be governed primarily or exclusively by domestic law, and as the number of States in the international community has grown, more States may believe it necessary to modify treaty obligations to fit their various domestic legal systems.
In the United States' constitutional structure, the non-self-executing doctrine gives both houses of Congress, not just the Senate, the ability to have a voice in how a treaty is implemented in the domestic legal system by requiring the passage of implementing legislation. The requirement of implementing legislation may lead to more "buy in" to the treaty obligations because the state representatives in the House as well as the Senate are educated about the treaty obligations and have a role in shaping how they will be implemented in state law. For example, when the United States joined the Convention Against Torture, the Senate added a declaration stating that Articles 1-16 of CAT are non-self-executing. 128 The United States then passed legislation to implement CAT through the Torture Victims Protection Act. 135 The United States has also added an "understanding" to its ratification of the Protocol on Restrictions on the Use of Mines, Booby-Traps and Other Devices in which it states that, "The United States shall not recognize the jurisdiction of any international tribunal to prosecute a United States citizen for a violation of the Protocol or the Convention on Conventional Weapons."
136 Similarly, with respect to the United Nations Convention to Combat Desertification, the United States added an "understanding" stating that it "declines to recognize as compulsory either of the dispute settlement means set out in Article . . . For any dispute arising from this Convention, the United States does not recognize or accept the jurisdiction of the International Court of Justice."
137 Whether U.S. courts can hear cases involving treaty disputes will depend on jurisdictional issues and justiciability doctrines, such as political question and Act of State doctrines.
Respect for the structure of the U.S. government also helps to explain why the United States is more likely to add conditions to certain types of treaties. As noted above, the United States is most likely to add conditions to treaties dealing with judicial and legal matters, cultural matters, non-nuclear weapons, crime, and human rights. With the possible exception of some of the weapons treaties, 138 all of these areas are areas where the federal government shares much of its power with the state governments. Thus, it is understandable that the Senate may wish to preserve a role for the states or for other branches of the federal government when consenting to a treaty that touches on these matters. And, in fact, Senators have made statements that support this theory. 139 The comments of other Senators, however, suggest that they are opposed to any international agreement that would limit U.S. sovereignty regardless of the subject matter of the treaty.
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While respect for the U.S. Constitutional structure is appropriate, it can be taken too far, preventing the United States from entering into treaties that would be beneficial to the United States and the international community by securing reciprocal benefits and promoting the rule of law. Alternatively, differences in state and federal law may cause the United States to violate treaty obligations it does undertake. 141 As demonstrated by the examples of the CRC OP and the VCCR above, if the federal government does not sufficiently educate and monitor state implementation of treaty obligations, some states may not implement those obligations at all or may do so in inconsistent or conflicting ways.
B. Does a Prohibition on Reservations Hinder United States' Entry into a Treaty?
Some treaties prohibit the making of any reservations to the treaty's text at all, or prohibit reservations except to specific treaty provision(s). Often, this prohibition results from the belief that the multilateral treaty is a "package deal." 142 The compromises reached during the negotiation process are hard won and to pick and choose among treaty provisions after the fact would upset the balance struck. 143 Sometimes, a prohibition on reservations is included because the treaty is legislative in nature, requiring uniform application.
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This section examines some well-known multilateral treaties the United States has not joined, as well as those it has, to determine how a prohibition on treaty reservations may affect U.S. foreign policy. It also considers whether certain types of treaties are more likely to contain a prohibition on reservations.
In this latter regard, the U.N. In fact, the most common types of treaty to have a prohibition on reservations are treaties dealing with trade and commerce (15), which is consistent with the idea that reservation should not be permitted where the treaty is considered a "package deal." The second most common types of treaties to have a prohibition on reservations are treaties dealing with marine and maritime matters (10), with intellectual property treaties taking a close third (8). 16 out of 30 different subject matter categories have at least one treaty that prohibits reservations. 146 Thus, it is difficult to conclude that there is a correlation between subject matter and whether a treaty will allow reservations.
The UN Handbook also observes that "other treaties implicitly prohibit reservations," giving the example of international labor conventions that prohibit reservations to bring uniformity to labor conditions worldwide. 147 While none of the labor treaties in the database expressly prohibit reservations, the obligation to unconditionally accept the obligations of the ILO Convention has been interpreted to mean that reservations to ILO conventions are prohibited. 148 Over the years, the Senate Foreign Relations Committee has expressed concern regarding treaties that prohibit reservations, stating: "In the committee's view, such a provision has the effect of preventing the Senate from exercising its constitutional duty to give advice and consent to a treaty." 149 This statement raises the question as to whether a prohibition on reservations is in fact a hindrance to treaty ratification or whether there are other factors at play that cause a treaty not to make it out of the Senate Foreign Relations Committee.
In addition to the treaties in the database to which the United States is a party, over the last five decades, U.S. presidents have recommended adoption of an additional 22 multilateral treaties that are still pending in the Senate. 150 There are several well-known recent examples where the Senate thus far has failed to give its advice and consent to major multilateral treaties, despite urging from the executive branch. For example, several presidents from both the political parties have urged ratification of the United Nations Convention on the Law of the Sea (UNCLOS), 151 but the Senate has not complied. 152 In explaining their opposition to certain treaties, Senators have argued that U.S. law is already sufficient and these new legal norms are not needed; or to adopt the treaty would be to give up a measure of sovereignty and to subject the United States to unwanted international scrutiny and criticism. 160 These Senators suggest that the only types of treaties the United States should sign are those that advance "a specific U.S. security or economic interest."
161 Some Senators also have argued that the treaty might infringe on U.S. law. 162 In particular, some Senators have suggested that they must add conditions "to protect the Constitution" and have objected to subjecting the United States to review by the ICJ.
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Adding one or more conditions to a treaty during the Senate ratification process could ameliorate some of these concerns. For example, both CEDAW and the Disabilities Convention allow reservations. If the United States wanted to ratify these treaties to demonstrate its commitment to these human rights issues, it could do so subject to certain conditions that modify objectionable treaty obligations, so long as the conditions are not contrary to the object and purpose of the treaty.
Some research suggests that imprecision or ambiguity in treaty language can lead to greater cooperation. 164 It allows States that join to interpret the treaty to fit each domestic legal system. The use of treaty conditions may operate in the same way. In other words, the United States could join more treaties because of the ability to adapt the treaty to its own needs through the addition of conditions. Use of conditions is not an objectionable practice per se, so long as the practice is transparent and the conditions are not contrary to the basic object and purpose of the treaty or international law more generally. Of course, the downside is that there is less uniformity in international legal obligations. Persons affected by the treaty may not have the exactly same rights under the same treaty in different States. In addition, such practice may also hinder the ability of the international community to raise the lowest common denominator. Thus, use of conditions to modify treaty obligations must be done with care.
Adding conditions is not possible with respect to all of these pending treaties, however. Some, such as UNCLOS and the Comprehensive Nuclear Test Ban Treaty, do not allow any reservations. 165 As noted above, the Senate Foreign Relations Committee has expressed concern regarding treaties that prohibit reservations. 166 Despite that sentiment, the United States has joined 59 treaties that prohibit reservations. Thus, a prohibition on reservations does not appear to be a bar to U.S. joinder where the U.S. Senate determines the overall benefits of the treaty outweigh its concern for the lack of reservations. Additionally, the use of declarations to clarify matters rather than reservations may assist in overcoming such concerns. Once again, however, care must be exercised to insure that these "declarations" are not reservations in disguise. There are also occasions when a treaty prohibits reservations, yet the United States has attached conditions that may attempt to circumvent the prohibition. 167 For example, Article 37 of the United Nations Convention to Combat Desertification in those Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa, prohibits reservations. 168 Yet the United States entered conditions to clarify that the United States does not have financial obligations in certain cases; it does not need to implement any plans pursuant to the treaty; and it does not accept the dispute resolution means outlined in the treaty. 169 Similarly, Article 27 of the Additional Protocol II to the Treaty of February 14, 1967 for the Prohibition of Nuclear Weapons in Latin America also prohibits reservations. 170 Upon signing the treaty, the United States made a statement with respect to several matters under the treaty, including the effect of the treaty on the status of its claims to certain territories, as well as regarding the interpretation of certain treaty provisions.
171 Upon ratification, the U.S. added a declaration stating that it understands the reference in Article 3 of the Treaty to 'its own legislation' to relate only to such legislation as is compatible with the rules of international law and as involves an exercise of sovereignty consistent with those rules and understandings of certain language.
172 If any of these conditions actually modify the United States' treaty obligations, they may actually be reservations and thus prohibited by the express terms of the respective treaties.
No clear patterns emerge from the data on treaties that prohibit reservations. The data does not conclusively show a clear relationship between a prohibition on reservations and U.S. ratification or non-ratification of the treaty. Nor do the data clearly support a relationship between the subject matter of the treaty and the likelihood that the treaty will prohibit reservations.
IV.
Is U.S. treaty practice consistent with international law and foreign practice?
The Vienna Convention on the Law of Treaties expressly permits reservations to treaties under certain circumstances. 173 And, increasingly, customary international law recognizes the use of certain kinds of declarations. 174 "understandings," as demonstrated by the lack of mention of understandings in the VCLT, the UN Treaty Collection definitions, or the ILC Guide.
Despite a lack of formal recognition for some of these conditions, all three types of these conditions are used in international treaty practice to a varying extent. The use of reservations is a common practice as is demonstrated by the reservations attached to many of the treaties in the UN Treaty Collection. 175 Declarations of various types also appear to be quite common.
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By contrast, conditions labelled "understandings" are quite rare in international treaty practice.
A. The Use of "Understandings" in International Treaty Practice
On the assumption that the more parties to the treaty, the more likely it is that parties will attach conditions, the author surveyed every treaty in the database with more than 150 parties, a total of 91 treaties. 177 The majority of treaties have no "understandings" at all. In fact, only 18 out of the 91 treaties surveyed contain a condition labelled "understanding".
The United States was by far the most frequent user of conditions labelled "understanding," accounting for the addition of "understandings" to 10 of those 18 treaties. 178 Only six States besides the United States have added a condition to one of these 91 treaties labelled "understanding" and five of those States have only added an understanding a single time. Kuwait was the only other State to add "understandings" to more than one treaty. It added the same understanding relating to its non-recognition of Israel to six different treaties. Thus, the United States and Kuwait combined account for 16 out 18 "understandings." Similar to Kuwait, Sudan was the only State out of 190 parties that added an "understanding" to the Vienna Convention on Diplomatic Relations (VCDR), to the effect that its ratification of the VCDR does not imply its recognition of Israel. 179 Out of 174 parties to the 1979 International Convention Against the Taking of Hostages, Dominica was the only State to add an "understanding" seeking to clarify that "the Convention prohibits the taking of hostages in any circumstances, even those referred to in article 12." 180 There were three treaties where another State joined the United States in adding a condition labelled "understanding" -Argentina added an "understanding" to the 1966 International Covenant on Civil and Political Rights; Bangladesh added an "understanding" to the 1999 International Convention for the Suppression of Terrorist Bombings; and the Netherlands added an "understanding" to the 1998 United Nations Convention Against Illicit Trafficking in Narcotic Drugs.
In light of the fact that a few other States have occasionally attached "understandings" to their treaty ratification documents, it cannot be said that the U.S. treaty practice with respect to the use of "understandings" is completely inconsistent with international practice. However, it may certainly be said that the United States is a more frequent user of understandings than other States.
181 It is also true that even taking into account U.S. practice, the use of "understandings" as such is quite rare in international treaty practice.
B.
The Use of "Declarations" in International Treaty Practice
The use of "declarations" to explain a State's "understanding" of the meaning of a treaty provision is much more common. Using the same 91 treaties, there were 80 States that entered "declarations" explaining their "understanding" of a particular treaty provision. 182 For example, there are no conditions labelled "understandings" for the Vienna Convention on Consular Relations, a treaty with 177 parties, although Egypt added a statement in which it explains its "understanding" of who is entitled to immunity under the Convention. 183 Other examples that demonstrate the confusion between declarations and understandings may be found in conditions attached to the International Convention for the Suppression of Terrorist Bombing. At least seven parties to that treaty made "declarations" that stated their "understanding" of how particular treaty terms should be interpreted or applied.
184 Thus, as in U.S. treaty practice, there is much overlap between declarations and understandings in international treaty practice. The lack of uniformity in international practice with respect to the addition of "understandings" and "declarations" to treaties further underscores the need for greater clarity and simplicity in this area.
Unlike understandings, the United Nations' publications do recognize and define "declarations" but also recognize different types of declarations. 185 In particular, the 2011 ILC Guide to Practice on Reservations to Treaties gives explicit recognition to "interpretive declarations." 186 As a result, the U.S. Senate is on more solid legal ground when it attaches a declaration to a treaty. That said, U.S. treaty practice may not always be completely consistent with international law. If the United States attaches a declaration that affects the United States' legal obligations under the treaty, that declaration may need to be treated as a reservation.
187 Thus, the most important factor is the legal effect of a particular condition.
C. Other Types of Conditions Used in International Treaty Practice
In addition to conditions labelled as "reservations," "understandings," or "declarations," there are a few other behaviors observed in international treaty practice with respect to the use of conditions that add to the confusion in this field. There are some occasions when States have not used any of the more common labels discussed above and have instead attached a "statement" or an unlabeled sentence to their acceptance of treaty obligations which sets forth their "understanding" or "interpretation" of a particular treaty term. In this regard, out of the 91 treaties surveyed, there were 35 States that attached some form of a statement purporting to interpret an aspect of a particular treaty. The actual intent and effect of these statements is unclear. Depending on the substance of the statement, it may be that they are intended to operate only domestically or it may be that they are intended to have effect internationally. Once again, if these statements actually modify the State's legal obligations, they should be treated as reservations.
D. Suggestions for Reforms
Given the rarity of "understandings" in international treaty practice, the inconsistent usage of the term, and the overlap with the use of "declarations," it would be prudent for the United States and the international community to simplify treaty practice by discontinuing the use of "understandings" and other "statements" in the treaty ratification process and rely solely on reservations and declarations to condition their treaty obligations. If a State uses a different label in its instrument of ratification, the treaty depository body could return the instrument of ratification for clarification.
The international community should also more formally adopt agreed upon definitions of "declarations" to clarify how they may be used and the legal effect of such declarations. One helpful change would be to change the label "declaration" to something else like "opt in/opt out clause" when a State is accepting or declining the jurisdiction of an international court or a treaty body, such as the ICJ or the ICCPR's Human Rights Committee to help separate out and clarify the types of conditions being added.
In addition, all conditions should be notified to other treaty parties so they may assess for themselves whether the conditions actually affect a party's legal obligations under the treaty. If there is a legal effect, notification allows the other treaty parties an opportunity to determine whether and how to respond.
V. Legal Effect of Senate Conditions on Other Branches of the Federal Government
Another concern with respect to the use of conditions in U.S. treaty practice is their legal effect domestically. When the U.S. Senate attaches one or more conditions to a treaty undergoing the ratification process, is the President bound to include that condition when depositing the instrument of ratification? Must the President abide by the condition when implementing the treaty? Does the form of the condition matter? Are those conditions binding on U.S. courts involved in treaty interpretation at a later date?
If not, what weight should the courts give those conditions? All of these questions are addressed in this section.
A. Is the Executive bound by Senate Conditions?
The Restatement (Third) of U.S. Foreign Relations Law § 314 takes the position that because the President can only make a treaty with the advice and consent of the Senate, the President is bound by any reservations or understandings of a treaty's meaning expressed by the Senate in the advice and consent process. In this regard, the Restatement provides:
(1) When the Senate of the United States gives its advice and consent to a treaty on condition that the United States enter a reservation, the President, if he makes the treaty, must include the reservation in the instrument of ratification or accession, or otherwise manifest that the adherence of the United States is subject to the reservation.
(2) When the Senate gives its advice and consent to a treaty on the basis of a particular understanding of its meaning, the President, if he makes the treaty, must do so on the basis of the Senate's understanding.
While the Restatement is not binding law, it has long been considered persuasive authority. 188 On the other hand, the Third Restatement has not been updated in many years. The American Law Institute has begun a project to draft a fourth Restatement of Foreign Relations Law taking into account substantial changes in international law and foreign relations practice since 1987. 189 It may be time to reconsider U.S. foreign relations practice with respect to the use of conditions as part of this process.
Professor Glennon argues that the President is bound by at least certain conditions imposed by the Senate. In his view, the Senate has the power to determine how a treaty will be implemented in U.S. law, thus giving it the power to enter binding conditions upon its consent with respect to the self-executing or non-self-executing nature of the treaty. 190 Professor Henkin likewise has opined that if the Senate proviso is a condition of its consent to a treaty, the treaty can only take effect subject to that condition. 191 Other scholars take a different view. Professors Riesenfeld and Abbott believe that the Senate lacks the constitutional authority to attach certain kinds of legally binding conditions. 192 In their view, the Senate only has the unicameral power to consent to the ratification of treaties, not to pass domestic legislation. 193 A Senate declaration is not part of the treaty itself; rather, it is an expression of a U.S. policy or position; thus it is akin to a stand-alone piece of domestic legislation. The President implements the treaty as part of his article II powers as Chief Executive Officer. 194 According to Riesenfeld and Abbott, U.S. courts are not bound by Senate conditions, because pursuant to Article VI of the U.S. Constitution, only the treaty itself is part of the Supreme Law of the Land.
The U.S. Constitution expressly gives the Senate a role in the treaty ratification process, phrased as giving its "advice and consent" to the treaty. 195 Having the Senate participate in the treatymaking process gives some representative and democratic legitimacy to a process that is increasingly handled by the Executive Branch. 196 Accordingly, it is both appropriate and desirable for the Senate to express its consent or lack thereof by voting in favor of or against the treaty. It is also appropriate and desirable for the Senate to give the President its "advice" regarding the treaty. However, common meanings of word "advice" include "view," "opinion,"
"counsel" or "recommendation," 197 words which generally do not connote a legally binding obligation. Thus, the position of scholars such as Professors Glennon and Henkin may be too absolute in this regard and there may be room for Presidents to treat at least some of the Senate's conditions as persuasive, but not legally binding. It may make more sense to treat reservations added by the Senate through the advice and consent process as legally binding because they are intended to alter the United States' legal obligations under the treaty. However, conditions with less clear legal implications, such as declarations and understandings, may be entitled to less deference and treated with less authority.
In fact, there is precedent for a President failing to include a Senate condition during the ratification process and the court not enforcing that condition. 198 In the New York Indians case, the Senate gave its advice and consent subject to a condition that, inter alia, the treaty would have no force or effect until it was submitted to and freely accepted by certain Indian bands or tribes. 199 The President did not include the condition in his proclamation of ratification or in the published copy of the treaty. 200 The U.S. Supreme Court held that the condition was not part of the treaty because the other treaty parties did not have notice of it. Hence, the U.S. government could not rely on that condition in subsequent litigation over the treaty's meaning and effect. 201 This case suggests that the President has the final say as to whether to include certain kinds of condition proposed by the Senate.
It is generally agreed that once a treaty is concluded, the Senate's role is largely over. 202 For example, the Restatement (Third) of Foreign Relations acknowledges that the President responds to conditions added by other States parties to the treaty without consultation with the Senate. 203 The Senate also has no ongoing role in treaty interpretation. 204 Professor Glennon takes the position that the President interprets treaty, not the Senate, as long as executive interpretation does not contradict Senate condition(s). 205 According to Professor Glennon, if the President disagrees with the Senate's "understanding," the time to make that objection is before completion of the ratification process. 206 Professor Glennon's approach in this regard does seem to be a practical one even if not completely consistent with the New York Indians case. If the President has doubts about the legal effect of a particular condition attached by the Senate, it would make sense for the President to attempt to resolve those doubts prior to completing the ratification process to avoid uncertainty with respect to the United States' legal obligations, both domestically and internationally.
However, one can envision a situation where the executive branch did not anticipate a particular legal issue arising and the executive is called upon to implement the treaty in a way that causes it to question the condition originally imposed by the Senate. In such a case, it may be that the president, as the Chief Executive Officer and person charged with making treaties, believes that the condition is not consistent with the United States' legal obligations under the treaty as that treaty has been interpreted and applied by the treaty parties over time. If the executive branch chooses to adopt a different interpretation of the treaty and the Senate disagrees with the actions of the executive branch, the Senate could seek judicial review to resolve the matter. 207 In sum, there is strong support for the idea that the President is bound by reservations attached by the Senate. There is also support for the idea that the President should, at a minimum, take other types of conditions proposed by the Senate seriously and should even follow them most of the time out of respect for the Senate's role in the treaty-making process. However, there should also be room for the President to disagree with the Senate and, in the case of conflict, it may be argued that the President's view with respect to conditions other than reservations should prevail because he is the one charged with making and implementing treaties and acts as the "sole organ" of the United States in foreign affairs. In the U.S. constitutional system of checks and balances, it has long been established that it is the role of the Supreme Court to say what the law is. 209 Because treaties are part of the supreme law of the land, the Supreme Court should also be the final arbiter of the meaning of a treaty in U.S. law. 210 Thus, it is appropriate for the Court to have the final say with respect to the meaning of a treaty in U.S. domestic law.
Despite this well-established principle of judicial review, U.S. courts have often been reluctant to seriously examine the validity of conditions added by the Senate to a treaty. Commonly, the courts defer to the political branches on the ground that the Executive and Legislative branches are the ones charged with making and carrying out U.S. foreign policy. 211 For example, there are multiple cases challenging the U.S. interpretation and application of the Convention Against Torture (CAT), where the courts have refused to adopt an interpretation different from the "shared understanding" of the Executive and Legislative branches as set forth in an understanding proposed by the President and adopted by Senate in the ratification process. 212 The particular understanding alters the definition of torture under the CAT to, inter alia, add a requirement of specific intent to inflict severe physical or mental pain or suffering and to require "prolonged mental harm." 213 Neither of these requirements is found in the definition of torture in CAT. 214 The Committee Against Torture has specifically requested that the United States withdraw its understanding and modify its "restrictive interpretation" of CAT in favor of one that is consistent with the treaty, suggesting that the U.S. interpretation may even be contrary to the object and purpose of the treaty and therefore invalid. 215 Despite this admonition, thus far, no U.S. court has been willing to examine the validity of the understanding.
216 Likewise, U.S. courts were reluctant to consider the validity of the U.S. reservation to the ICCPR preserving the right to impose the death sentence on juveniles, 217 prior to the U.S. Supreme Court's decision that such practice was unconstitutional.
A few courts have been more willing to examine conditions added to other treaties by the Senate. In these cases, courts have stated that although the Senate has declared that particular treaty provisions are not self-executing, that is a determination to be made by the courts. 218 This practice raises the question of what sources the courts should take into account when performing treaty interpretation as well as the question of the relevant weight to be given to potentially competing sources that may be used in the process. Because reservations actually modify the legal effect of a treaty provision and must be communicated to and either accepted or rejected by the other treaty parties, there is no question that a valid reservation must be implemented by a U.S. court. 219 Understandings and declarations are more complicated, however. Each may profess to interpret one or more treaty provisions in a particular way. What weight should a court give to such interpretations? Should it matter whether the interpretation was proposed by the Executive branch or the Senate? To what extent should U.S. courts take into account differing interpretations by other treaty parties?
Both the VCLT 220 and domestic U.S. law adopt the principle that courts should begin treaty interpretation by considering the ordinary or plain meaning of the text of the treaty in the context in which the words are used. 221 However, both international and domestic law allow resort to other sources to aid in treaty interpretation in recognition that the words of the treaty reasonably may be susceptible to multiple meanings. 222 In U.S. law, aids to treaty interpretation include the history of the treaty, the negotiations, and the practical construction adopted by the parties. 223 The VCLT includes in its general rules of interpretation, "(a) any subsequent agreement between the parties regarding interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of international law applicable in the relations between the parties." 224 The VCLT also permits as a supplementary means of interpretation recourse to the preparatory work of the treaty and the circumstances surrounding its conclusion. 225 There are thus many possible aids in treaty interpretation that are accepted both domestically and internationally. An interpreting court must therefore make choices regarding which aids to rely upon and how much weight to give to each one. It is noteworthy that neither the Supreme Court's jurisprudence nor the VCLT expressly mentions ratification debates by a domestic legislature as a permissible aid to construction, leaving open the question of what weight to give to U.S. Senate interpretations of a treaty provision. 226 Historically, U.S. Supreme Court justices have sometimes relied on materials produced during the Senate advice and consent process, such as presidential transmittal documents and hearing testimony before the Senate Foreign Relations Committee, when interpreting treaties to which the United States is a party. 227 However, these references are generally to statements by Executive Branch officials describing the understandings reached during the negotiation process with foreign parties, not to statements by one or more U.S. Senators regarding their understanding of the treaty's meaning. 228 In United States v. Stuart, the Supreme Court's majority opinion relied on the absence of any discussion of a different meaning of a treaty provision in the Senate record to support its interpretation of the words in a bilateral tax treaty with Canada. 229 Justice Scalia objected to the Court's reference to the Senate record, pointing out the dangers of doing so. 230 In particular, he pointed out the illegitimacy of relying on a unilateral U.S. position rather than the understanding of the treaty parties as reflected in its text. 231 Statements made by individual Senators may not reflect the understanding of the Senate as a whole and certainly cannot be said to reflect the views of the Executive Branch or of the other treaty partners. 232 Justice Scalia's position in his concurring opinion in Stuart is the better one and is supported by legal opinion. The Office of Legal Counsel (OLC) of the U.S. Department of Justice authored an opinion in 1987 on the "Relevance of Senate Ratification History to Treaty Interpretation". 233 In that opinion, OLC opined that "the most relevant extrinsic evidence of a treaty's meaning are the exchanges between the parties negotiating it, i.e., the President and the foreign power." 234 It further opined that while the Senate's deliberations during the ratification process should not be ignored, "the ratification record is not the determinative source of evidence as to the treaty's meaning under domestic law." 235 This opinion has further support in § 326(2) of the Restatement (Third) of Foreign Relations Law, which takes the position that: "Courts in the United States have the final authority to interpret an international agreement for purposes of applying it as law in the United States, but will give great weight to an interpretation made by the Executive Branch." 236 This section of the Restatement does not refer to Senate understandings of the meaning of a treaty.
All of the above suggests that while the Executive branch's interpretation of a treaty is due deference because of its role in the treaty's negotiation, the Senate's interpretation of the treaty does not carry the same weight, unless it is expressed by way of a formal "understanding" or "declaration" that is accepted by the President during the ratification process and incorporated into the instrument of ratification, thus alerting the other treaty parties. It is only through a formally expressed, written "understanding" or "declaration" that courts can be certain that the proffered interpretation reflects the view of the majority of the Senate. And, if that condition is accepted by the President, it may reflect a shared understanding of both political branches. If that interpretation affects the United States' legal obligations vis-à-vis its treaty partners, it must also be communicated to and accepted by those treaty partners to become effective. In fact, the better practice is to notify all conditions to all treaty parties to allow for independent assessment of the legal effect and an opportunity to respond.
Because the U.S. Constitution charges the political branches with conducting foreign relations, 237 their opinions as to the nature of the treaty obligations undertaken by the U.S. are worthy of deference. And, as expressed above, the President's view is due more deference than the Senate's in light of his role as the entity that makes and implements treaties. Thus, if the Senate's interpretation appears patently wrong, perhaps based on a plain reading of the text or in light of contrary interpretations by other treaty partners, there may be good reason to allow the Court to adopt a different interpretation. Not only would such a rule respect the Court's role in the U.S. Constitutional system, it would also allow the Court to ensure that the United States' interpretation is in accord with other foreign or international interpretations of that same treaty language, bringing uniformity to the law, as well as ensuring the United States is not in breach of its international obligations.
C.
Are treaty partners or international tribunals bound by conditions added by the United States?
If the United States' treaty partners have notice of a condition at the time the United States joins the treaty, it would seem that they have an opportunity to accept or object to that condition and decide whether to be in a treaty relationship with the United States. 238 In this regard, the ILC Guide to Practice on Reservations to Treaties contains provisions regarding the acceptance of or objections to declarations similar to treaty reservation practices under the VCLT. If the States belonging to the treaty fail to object to a condition in a timely manner, they 236 Id. See also El Al Israel Airlines Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 168 (1999) ("Respect is ordinarily due to reasonable views of the Executive Branch concerning the meaning of an international treaty."); Factor v. Laubenheimer, 290 U.S. 276, 295 (1933) ("the construction of a treaty by the Executive Branch, although not binding on the court, is entitled to great weight"). 237 U.S. CONST. art. II. 238 See ILC, Guide to Practice on Reservations to Treaties, supra note 43, at 2.9.1 and 2.9.2.
should not be able to object to that condition at a later date. This position is consistent with that taken by Article 20 of the VCLT with respect to reservations. 239 One problem, however, is that some declarations and understandings are never notified to the United States' treaty partners on the theory that it is not necessary because these conditions only affect the domestic implementation of the treaty. However, if those conditions affect the United States' legal obligations arising from the treaty in a way that is objectionable to its treaty partners, it seems reasonable that the treaty partners would not be bound by those conditions if not given previous notice and opportunity to object. 240 If the United States (or any treaty party) wishes to rely on a treaty condition, it should be required to notify that condition to all States party to the treaty. In that way, each State has an opportunity to assess the potential legal effect of the condition and respond thereto.
VI. Conclusions and Recommendations
The data utilized for this article demonstrates that the United States Senate regularly attaches a variety of conditions to U.S. participation in multilateral treaties. The Senate's use of conditions has risen dramatically over time, from 11-12% in the 1960s and 1970s, to 34% in the 2000s. The data also demonstrates that there are fairly significant differences in the use of conditions depending on the issue area or type of treaty, with treaties relating to judicial and legal matters, cultural matters, non-nuclear weapons, criminal behavior and human rights issues attracting some of the highest numbers of conditions. Furthermore, the data shows that U.S. treaty practice with respect to the use of conditions is not entirely consistent with international practice, especially with respect to the use of understandings.
The current U.S. treaty practice with respect to the use of conditions creates many legal uncertainties. As a result, treaty partners may be unsure what international legal obligations the United States has undertaken. Likewise, persons in the United States relying on U.S. treaty commitments may be unclear as to their rights and obligations with respect to certain treaty provisions. Accordingly, this article suggests reforms in the use of conditions in treaty practice. More specifically, the U.S. Senate should no longer use conditions other than reservations and declarations, both of which are better understood in international treaty practice than understandings or other types of conditions. Secondly, the international legal community should bring more clarity to the meaning and legal effect of "declarations" attached to treaties by adopting a mutually agreed upon definitions and States should conform their practice to the newly agreed upon rules. And, like reservations, all declarations should be notified to treaty partners to allow them to decide whether the declaration actually alters the bargain struck under the treaty. 
